BASE REALIGNMENT AND CLOSURE (BRAC) 2005

April 1, 2004

I.
REFERENCES.

A. Statutes:

1.
Base Realignment and Closure Act of 1990.  P.L. 101-510, as amended, 10 U.S.C. 2687 note.

B. Policy Guidance:

1.
Department of Defense




a.
SECDEF Memo of Nov. 15, 2002, Transformation    

Through Base Realignment and Closure.

b. 
 USD(AT&L) Memo of Apr. 16, 2003, Transformation Through Base Realignment and Closure (BRAC 2005) Policy Memorandum One – Policy Responsibilities and Procedures.

c.
OASD/PA-PO Message of Nov. 20, 2003, Public Affairs Guidance (PAG) – Transformation Through Base Realignment and Closure (BRAC 2005)

d.
DOD Final Selection Criteria, 69 Fed. Reg. 6948, Feb. 12, 2004.



2.
Department of the Navy

a.
SECNAV Memo of Nov. 25, 2002, Base Realignment and Closure (BRAC) 2005.

b. SECNAV Memo of Jun. 27, 2003, Internal Control Plan for 

Management of the Department of the Navy 2005 Base Realignment and Closure (BRAC) Process – Policy Advisory Two.

c.
SECNAVNOTE 11000 of Mar. 9, 2004, Base Realignment and Closure.



3.
Department of the Army

a.
SECARMY Memo of Dec. 12, 2002, Transformation Through Base Realignment and Closure (BRAC) 2005.

4.
Department of the Air Force

a.
SECAF Memo of Nov. 26, 2002, Base Realignment and Closure.


II.
HISTORY OF BASE CLOSURE INITIATIVES.

A.  
Before 1977.  Base Closure was a common occurrence.  Concerns expressed about economic impact and fairness.

B.
10 U.S.C. 2687 (P.L. 95-82, Aug. 1, 1977).  Law restricted actions to effect or implement a closure or realignment of military installations.  Law required: notice to Congress as part of the annual appropriations request process; submission of an evaluation of fiscal, economic, budgetary, environmental, strategic, and operational consequences of the closure or realignment; and a waiting period. 

C.
Defense Authorization Amendments and Base Closure and Realignment Act (P.L. 100-526, Oct. 24, 1988; 10 U.S.C. 2687 note).  Established the 1988 Base Closure Round.  The Base Closure Commission, appointed by the Secretary of Defense (SECDEF), chose the bases to be closed or realigned.  SECDEF approved the Commission list and forwarded to Congress.  Became law if Congress did not enact a resolution of disapproval.  

D.
Defense Base Closure and Realignment Act of 1990 (P.L. 101-510, as amended; 10 U.S.C. 2687 note).  Established the 1991, 1993, and 1995 Base Closure Rounds.  SECDEF driven process with independent Base Closure Commission appointed by the President.


E.
Results.  Four previous BRAC Rounds resulted in 97 major closures:

· BRAC 88 – 16 total (4 Navy, 5 Air Force, 7 Army)

· BRAC 91 – 26 total (8 Navy, 1 USMC, 13 Air Force, 4 Army)

· BRAC 93 – 28 total (19 Navy, 1 USMC, 6 Air Force, 1 Army, 1 DLA) 

· BRAC 95 – 27 total (9 Navy, 5 Air Force, 11 Army, 2 DLA) 

F.
Defense Base Closure and Realignment Act of 1990 was amended by the FY 2002 Department of Defense (DOD) Authorization Act (P.L. 107-107) to authorize the 2005 BRAC Round.

III.
BRAC 2005.


A.
Goals.

1.
Elimination of Excess Capacity.  Free up resources currently devoted to operation, sustainment, and recapitalization of excess capacity.  

2.
Transformation by Rationalizing Infrastructure with Defense Strategy.  A means to reconfigure current infrastructure into one in which operational capacity maximizes both warfighting capability and efficiency.  

B.
Key similarities with BRAC 95.

1.
BRAC process is the exclusive authority for selecting military 

installations in the United States for closure or realignment.

2.
All military installations considered equally regardless of   

consideration under previous rounds of BRAC.

3.
All recommendations must be based on data that is certified to be accurate and complete.

4.
SECDEF makes recommendations for closure and realignment of military installations.  SECDEF recommendations are reviewed by an independent Base Closure Commission appointed by the President.  Commission can revise SECDEF’s recommendations if they find substantial deviation from the Force Structure Plan and final selection criteria.  President reviews Commission’s recommendations and either approves initial or revised recommendations.  Recommendations become binding unless Congress enacts resolution of disapproval within 45 legislative days.

C.
Key differences from BRAC 95.

1.
Recommendations based on 20-year force structure plan, worldwide infrastructure inventory, and requirements report.

2.
SECDEF must certify to Congress that the need exists for additional closures and realignments and that it will result in annual net savings for each military department by FY 2011.

3.
Prior selection criteria inapplicable.  Selection criteria to be developed by DOD but some statutory requirements.  Military Value shall be the primary consideration in making recommendations for closure and realignment.

4.
Must consider notice from local government that would approve of closure and realignment.


5.
May recommend that installation be placed in an inactive status.

6.
Privatization allowed only if specified in recommendation and the Commission finds it is most cost-effective method of implementation.

7.
Commission can add bases only if determination is made that change is consistent with force structure plan and selection criteria, SECDEF is given the opportunity to explain why base was not included, 7 of 9 Commissioners vote to add, and at least 2 Commissioners visit the installation.

8. Explicit consideration of “jointness.”  DOD will analyze common business oriented support functions.  MILDEPS will analyze service unique functions.

9.
Multiple go/no-go points.  Failure to meet certain deadlines or take certain actions terminates process.


D.
Final Selection Criteria.


1.
Military Value.

a.
The current and future mission capabilities and the impact on operational readiness of the Department of Defense’s total force, including the impact on joint warfighting, training, and readiness.

b.
The availability and condition of land, facilities and associated airspace (including training areas suitable for maneuver by ground, naval, or air forces throughout a diversity of climate and terrain areas and staging areas for the use of the Armed Forces in homeland defense missions) at both existing and potential receiving locations.

c.
The ability to accommodate contingency, mobilization, and future total force requirements at both existing and potential receiving locations to support operations and training.




d.
The cost of operations and the manpower implications.



2.
Other Considerations.

a.
The extent and timing of potential costs and savings, including the number of years, beginning with the date of closure or realignment, for the savings to exceed the costs.

b.
The economic impact on existing communities in the    

vicinity of military installations.




c.
The ability of both the existing and potential receiving 

communities’ infrastructure to support forces, missions, and personnel.

d.
The environmental impact, including the impact of costs related to potential environmental restoration, waste management, and environmental compliance.


E. 
DOD BRAC Structure.

1.
Infrastructure Executive Council (IEC) – policy-making and oversight body for the entire BRAC 2005 process.  Military Department (MILDEP) Secretaries and Chiefs are members.

2.
Infrastructure Steering Group (ISG) – oversees joint cross-service analysis of common business oriented functions and ensures integration of that process with the MILDEP analysis of all other functions.  MILDEPAssistant Secretaries (I&E) and Vice Chiefs are members.

3.
Joint Cross Service Groups (JCSGs) – responsible for analyzing common business oriented and support functions and examining them for ways to realize consolidation and elimination of excess infrastructure.  There are seven JCSGs: Education and Training; Headquarters and Support; Industrial; Intelligence; Medical; Supply and Storage; and Technical.

F.
MILDEP BRAC Structure.  Service specific.  Department of the Navy (DON) structure is provided below as an example. 

1.
Infrastructure Evaluation Group (IEG) – responsible for developing recommendations for closure and realignment of DoN military installations and ensuring that factors of concern to the operational commanders are considered.  Chaired by ASN(I&E) with Flag/GO/SES members.

2.
Infrastructure Analysis Team (IAT) - responsible for developing analytical methodologies, developing joint and cross-service opportunities, collecting data and performing analyses, and presenting the analytical results to the IEG for evaluation.  Deputy Assistant Secretary of the Navy (Infrastructure Strategy and Analysis) (DASN(IS&A)) directs a staff of 93 military and civilian personnel representing various disciplines.

3.
Functional Advisory Board (FAB) – reports directly to and coordinates with the IEG to ensure that DON position on common business oriented functions is clearly articulated and understood throughout the BRAC process and that DON leadership is informed of JCSG matters that will be addressed to the IEC.   Members are the Navy and Marine Corps representatives to the JCSGs.  

G.
BRAC 2005 Timeline.

Until May 16, 2005
DOD Deliberative Process.  DOD undertakes internal data gathering and analytic process necessary to formulate recommendations and meet statutory reporting requirements.

Feb. 12, 2004
Final Selection Criteria.  Date SECDEF published final selection criteria.  

Mar. 2004
Force Structure Plan and Infrastructure Inventory.  As part of the FY 05 Budget justification documents submitted to Congress, SECDEF must submit: a 20 Year Force Structure Plan; a world-wide infrastructure inventory for each MILDEP; and a description of the infrastructure necessary to support the 20 year force structure plan.


SECDEF must also include a certification whether the need exists for an additional round of base closure and realignment and, if so, that the additional closures and realignments would result in net savings for each MILDEP beginning not later than FY 2011.


SECDEF made this certification on Mar. 23, 2004. 


Mar. 15, 2005
Nomination of Commissioners.  Date by which President must transmit to the Senate nominations of Commissioners.  Failure to transmit these nominations will result in the termination of the BRAC 2005 process.

May 16, 2005
SECDEF Recommendations.  Date by which SECDEF must transmit to Congress and the Commission a list of military installations that SECDEF recommends for closure or realignment.

Sep. 8, 2005
Commission Recommendations.  Date by which Commission must transmit its report recommending closure and realignments to the President.

Sep. 23, 2005
President’s Approval or Disapproval of the Commission’s recommendations.  If the President approves the Commissions recommendations and transmits them to Congress, the recommendations become binding 45 legislative days after transmittal unless Congress enacts a joint resolution of disapproval.

Oct. 20, 2005
Commission’s Revised Recommendations.  If the President disapproved (in whole or in part) the Commission’s recommendations, the Commission must submit revised recommendations to the President by this date.

Nov. 7, 2005
President’s Approval or Disapproval of Revised Recommendations.  Date by which the President must approve the Commission’s revised recommendations and transmit them to Congress. The recommendations become binding 45 legislative days after transmittal unless Congress enacts a joint resolution of disapproval.

Failure by the President to approve and transmit either the initial or revised Commission recommendations by the above-referenced dates will result in a termination of the BRAC 2005 process. 

IV.
ETHICS ISSUES RELATED TO BRAC 2005.


A.
Applicability of Ethics Laws and Regulations to BRAC.

All ethics laws and regulations fully apply to DOD employees involved in the BRAC 2005 process.  There are no BRAC specific exceptions.

B.
BRAC Unique Ethics Concerns.

1.
Dynamics of Base Closure.  Local communities and other parties are interested in seeing that their base is not included in the BRAC 2005 list.  As a result, they will seek to improve relations with the base and take steps designed to enhance the survivability of the base, a.k.a. “BRAC proofing.”  In so doing, they may seek the assistance of the base and its employees who they assume share a common interest.  While we continually seek to improve relations with local communities and many base employees will no doubt personally support the community’s objective, DOD employees may not officially support the community’s “Save the Base” efforts.  Ethics rules may also limit an employee’s personal participation in these activities.    

2.
Official Participation in Activities of “Save the Base” Organizations.  As a matter of policy, DOD personnel may not participate, in their official capacity, in activities of any organization that has as its purpose, either directly or indirectly, insulating bases from realignment or closure.   This policy is aimed at ensuring the fairness and rigor of the BRAC deliberative process.  Invitations to participate in such organizations should be discussed with appropriate ethics counselors.  SECDEF MSG, dated Nov. 20, 2003, Subj: Public Affairs Guidance (PAG) – Transformation through Base Realignment and Closure (BRAC 2005); SECNAV Memo of Nov. 25, 2002, Base Realignment and Closure (BRAC) 2005.

a.
Participation would arguably include attending meetings and similar events, becoming members, voting, or otherwise officially supporting the efforts of such an organization.

b.
Participation would arguably not include providing such organizations with installation tours, neutral (not BRAC related) mission or similar briefings, or other information that would be provided to any other organization in the normal course of business.  Watch for prohibited political activities during election year 2004.  See section V.A.3, below. 

3.
Liaison or Representation Role.  In a liaison or representational role, DOD personnel may attend meetings with state and local officials, or other organizations that may seek to develop plans or programs to improve the ability of installations to discharge their national security and defense missions.  DOD officials may not manage or control such organizations or efforts.  SECDEF MSG, dated Nov. 20, 2003, Subj: Public Affairs Guidance (PAG) – Transformation through Base Realignment and Closure (BRAC 2005); SECNAV Memo of Nov. 25, 2002, Base Realignment and Closure (BRAC) 2005.

a.
Liaisons are appointed by the DOD Component command or organization (vice the non-Federal entity (NFE)) and only where there is a determination that such representation will serve a “significant and continuing DOD interest.”  DOD 5500.7-R, Joint Ethics Regulation (JER), section 3-201.

b.
Liaisons must be aware of and comply with the limitations in JER 3-201 when dealing with such outside organizations, i.e., liaisons serve as part of their official duties, represent only DOD interests to the NFE in an advisory capacity, may not participate in the management or control of the NFE, and must make clear that the opinions expressed by the liaison do not bind DOD or any component. 



4.
Distinguishing Between the Two Types of Organizations.
a.
Permissible liaison organizations typically have a historical existence and a broad civic purpose, e.g., a chamber of commerce or similar civic group, local military affairs committees, and local land use/zoning and planning boards.

b.
Permissible liaison organizations may have or form subunits that focus on BRAC or revise their charter or mission to include BRAC Proofing local installations.  Employees must limit their participation to appropriate activities of these organizations.


C.
Potential Problem Areas.


1.
Gifts.

a. To Employees.  5 C.F.R. 2635.202 generally prohibits an employee from directly or indirectly soliciting or accepting a gift that is either from a prohibited source or given because of the employee’s official position.  Employees involved in the BRAC process must closely examine any gift offered by a person that could be affected by the BRAC 2005 process, as they may be a prohibited source or offering the gift because of the employee’s BRAC duties.

b. To Agencies.  Based on past experience, State and local governments may offer unsolicited gifts of money or material assistance to military installations during the time that the BRAC deliberative process is underway, e.g., offer of funds for infrastructure improvements.  Acceptance of such gifts could create an expectation in the donor that the gift will result in favorable treatment for their local base and could call into question the integrity of the BRAC decision-making process.  Such offers should be carefully examined prior to acceptance.  SECNAV Memo of 25 Nov 02.

2.
Personal Participation in NFEs.

a.
As a general rule, DOD employees may voluntarily participate in the activities of an NFE in their personal capacity provided they act exclusively outside the scope of their official positions.  JER 3-300.  Similarly, DOD employees may become members of and participate in the management of an NFE in a personal capacity (provided the management position was not offered because of the employee’s DOD assignment or position).  JER 3-301.

b.
DOD employees that have a direct role in the BRAC process must be extremely careful before considering participation in an NFE that may be involved in or affected by the BRAC process.


3.
Approval of Outside Employment/Activities.

a.
Employees who are financial disclosure filers (SF 278 or OGE 450) must obtain approval from their supervisor before engaging in business activities or compensated outside employment with a prohibited source.  JER 2-206 and 3-306.

b.
A supervisor may also require an employee to report outside employment or activity prior to engaging in such employment or activity and may prohibit it if he believes that it will detract from readiness or pose a security risk.  JER 2-303; 3-306; and 10 U.S.C. 973(a). 



4.
Conflicts of Interest.

a.
Employees are precluded from participating in an official capacity in any matter that could have a direct and predictable effect on the employee’s financial interest or an interest imputed to him, i.e., the financial interest of a spouse or dependent child, an entity in which the employee serves as an officer of employee, or an entity with whom the employee is negotiating for employment or has an arrangement concerning prospective employment.  18 U.S.C. 208; 5 C.F.R. 2635.402.

b.
Regulatory provisions extend this restriction to financial interests of members of the employee’s household or persons with which the employee has a covered relationship, e.g., an organization in which the employee is seeking employment, is an active member, or served as an officer within the last year.  5 C.F.R. 2635.502.

5.
Representational Restrictions.

Employees must be reminded that with a few exceptions, they are generally prohibited from acting as an agent/attorney or representative (with or without compensation) for another person before any agency or department of the United States in a matter in which the United States is a party or has a substantial interest.  18 U.S.C. 203 and 205.

6. Misuse of Official Position.

Employees involved in the BRAC process must be aware of the limitations on the use of their official position.  The following issues could arise, particularly if the employee is engaged in outside employment or activities with an organization that could be affected by the BRAC process.  

a.
Endorsement.  An employee may not use or permit the use of his Government position or title or any authority associated with his public office to endorse any product, service or enterprise. 5 C.F.R. 2635.702(c) and JER 3-209.  

b.
Use of non-public Information.  Protection of BRAC information and data during the deliberative process is crucial to ensuring a fair and impartial analysis.  Employees may not allow the improper use of nonpublic information to further their own private interests or those of another, whether through advice or recommendation, or by knowing unauthorized disclosure.  5 C.F.R. 2635.703. Release of information should be through official public affairs channels only.  Idle speculation as to prospective realignments and closures should be discouraged. 

c.
Use of Government Property.  Employees have a duty to protect and conserve Government property and shall not use it for other than authorized purposes.  5 C.F.R. 2635.704.  

d.
Use of Official Time.  Employees may not use official time (their own or that of a subordinate) for the performance of activities not required in the performance of official/authorized duties.  5 C.F.R. 2635.705.  



7.
Dealing with Former Senior DOD Officials.

a.
Many former senior officials (i.e., retired Flag/GOs and career/noncareer SES) are now serving as employees of or consultants to BRAC communities.  This raises a couple of concerns.

(1)
Employees must be reminded that these former senior officials are not entitled to any preferential treatment during the BRAC process, e.g., access to individuals or non-public information.  

(2)
Employees must be aware that these former senior officials may also be subject to the one-year cooling off period imposed by 18 U.SD.C. 207(c), i.e., former senior officials are prohibited for a period of one year from leaving their senior position from knowingly making, with the intent to influence, any communication to or appearance before an employee of the Department in which they last served if that communication or appearance is made on behalf of any other person (other than the United States) in connection with any matter in which the former employee seeks official action from the current employee.

V.
MISCELLANEOUS ISSUES.

A. Interactions with Congress.

1.
Personal Communications.

a.
Like all citizens, DOD employees (including military personnel) may contact members of Congress with respect to BRAC or other matters of interest.  In doing so, they must act in a personal capacity, i.e., off-duty, using their own resources, and not using their official title or position.

b.
Employees must not engage in activities that could violate the Anti-Lobby Act (18 USC 1913).  It prohibits the use of appropriated funds for substantial agency grass-roots lobbying in which appeals are made to members of the public to contact their elected officials in favor or opposition to legislation pending before Congress.  There are also restrictions on the use of appropriated funds for “publicity and propaganda” purposes or “influencing congressional action” on legislation or appropriations matters pending before Congress.  See, sections 8001 and 8012, P.L. 108-87, FY 04 DOD Appropriations Act.    

2.
Official Communications.

All official communications between the Military Departments and Congress should be through the Military Department’s Office of Legislative Affairs.


3.
Congressional Visits and Similar Activities.

a. As a matter of long-standing policy, DOD personnel acting in their official capacities may not engage in any activities that could be construed as associating DOD with any partisan candidate, cause or issue.  Because 2004 is an election year, and BRAC 2005 is clearly an important issue for politicians, political activity issues are certain to arise, e.g., candidate visits to installations, media coverage of such visits, support for political events, and use of installations for political or campaign events. 

b. Comprehensive guidance on these matters can be found in OASD/PA Message of Dec. 5, 2003, DOD Public Affairs Guidance Concerning Political Campaigns and Elections.

B.
Interactions with the Media.

1.
BRAC is a contentious and controversial topic.  Unauthorized discussion or dissemination of information or speculation regarding potential realignments and closures by DOD personnel and support contractors is prohibited.  OASD(PA) is the sole releasing authority for information on BRAC 2005 to the news media.

2.
Commanding Officers and Public Affairs Officers must be prepared to respond to questions and objectively communicate information about the BRAC process.  Requests for information about BRAC should be coordinated through your public affairs office.  See OASD/PA-PO Message of Nov. 20, 2003, Public Affairs Guidance (PAG) – Transformation Through Base Realignment and Closure (BRAC 2005), for approved questions and answers.


C.
Access to BRAC 2005 Information.  

All requests for release of BRAC 2005 data and materials, including those under the Freedom of Information Act, received prior to SECDEF forwarding his realignment and closure recommendations to the Defense Base Closure and Realignment Commission (which must occur not later than May 16, 2005) shall be forwarded to the Military Department BRAC authority concerned.    

 V.
CONCLUSION.

A.
Because of the potential impact that closures and realignments of military installations can have upon DOD Components and local communities, BRAC is a subject of intense interest to a number of stakeholders.  Accordingly, there is a heightened risk that potentially affected organizations and employees will engage in activities aimed at “saving” their base.  These activities could result in ethical violations.  Equally important, these activities could undermine the integrity of the BRAC 2005 process.

B.
Ethics counselors need to recognize these risks and be proactive.  They must provide employees with the necessary information and training to effectively deal with ethical issues that arise during the BRAC 2005 process.  Ethics counselors must make themselves available and encourage employees to seek ethics advice before taking action. 
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