chapter M
POST-GOVERNMENT SERVICE EMPLOYMENT RESTRICTIONS (INCLUDING PROCUREMENT INTEGRITY ACT)
“Always do right.  This will gratify some people and astonish the rest.”

Mark Twain

I. rEFERENCES.

A. Statutes.

1. 18 U.S.C. § 208, Acts Affecting A Personal Financial Interest.
2. 41 U.S.C. § 423, The Procurement Integrity Act.
3. 18 U.S.C. § 207, Restrictions On Former Officers, Employers, And Elected Officials of The Executive And Legislative Branches.
B. Regulations.

1. 5 C.F.R. Part 2635, Standards of Ethical Conduct for Employees of the Executive Branch.

2. 5 C.F.R. Part 2637, Regulations Concerning Post Employment Conflict of Interests.  These regulations only apply to employees who left Federal service before 1 January 1991.  The Office of Government Ethics, however, continues to rely on them for issuing guidance for employees who left Federal service after 1 January 1991.  See also, Office of Government Ethics Proposed Post-Employment Conflict of Interest Restrictions Regulation which would supersede 5 C.F.R. part 2637 if the Restrictions become final.  68 FR 7844 (February 18, 2003), 2003 WL 345140; http://www.usoge.gov/pages/laws_regs_fedreg_stats/lrfs_files/fedreg/68fedreg/68fr7843.pdf.  

3. 5 C.F.R. Part 2641, Post-Employment Conflict of Interest Restrictions. (JER 9-200, See “C” below)

4. 5 C.F.R. Part 2640, Interpretations, Exemptions and Waiver Guidance Concerning 18 U.S.C. § 208.

5. OGE Memorandum, Revised Materials Relating to 18 U.S.C. § 207         (Nov. 5, 1992).

6. General Servs. Admin. (GSA), Federal Acquisition Reg. 48 C.F.R. Part 3 (10-1-02).

7. Defense Federal Acquisition Reg. Supp. 48 C.F.R. Part 203 (10-1-02).

C.
Department of Defense Directive 5500.7-R, Joint Ethics Regulation (JER) (August 30, 1993).

D.
Miscellaneous:  


1.
Summary of Post-Employment Restrictions of 18 U.S.C. 207,                                         http://www.usoge.gov/pages/daeograms/dgr_files/2000/dooooo6a.pdf.  

2. 
Memorandum for Amy Comstock, Director, Office of Government Ethics from U.S. Department of Justice, Office of Legal Counsel, dated January   19, 2000(sic, should be 2001)                                                                        http://www.usoge.gov/pages/laws_regs_fedreg_stats/lrfs_files/othr_gdnc/olc_01_19_01.pdf.  See accompanying March 15, 2001 DAEOgram at http://www.usoge.gov/pages/laws_regs_fedreg_stats/lrfs_files/othr_gdnc/olc_01_19_01.pdf.  The opinion is also available at the web site of the Department of Justice, Office of Legal Counsel, at http://www.usdoj.gov/olc/207cfinal.htm.  


3.
Post-Government Service Advice (See Publications and Handouts in the                             

Ethics Resource Library at the DoD SOCO Web site at                                                        

http://www.defenselink.mil/dodgc/defense_ethics/ including a-f below ). 



a.
Seeking Employment Restrictions (Rules When You Are Looking                                     

For a New Job).  




b.
Employment Restrictions (Rules Affecting Your New Job After                                         

DoD). 

c.
For Military Personnel E-1 through 0-6 and Civilian Personnel                   

Paid at or below ES-4, or Equivalent. 

d.
For Civilian Personnel Paid at the Level of ES-5 & 6 and Above               

 (Including Executive Schedule Appointees) and Flag and General              

Officers. 

e.
Disqualification Statement. 

f.
Procurement Integrity Act Restrictions (Rules When You Are                                
 Looking For a New Job & Rules Affecting Your New Job After                             
Leaving DoD). 

4.
Reference Guide to Post-Government Service Employment Activities of Department of Navy Personnel  (booklet can be ordered at http://www.nll.navsup.navy.mil/.   

5.
68 FR 4683, January 30, 2003 (Department of Defense component parts for 207(c) purposes: Department of the Army, Department of the Navy, Department of the Air Force, Defense Information Systems Agency, Defense Intelligence Agency, Defense Logistics Agency, Defense Threat Reduction Agency, National Imagery and Mapping Agency, National Reconnaissance Office, and the National Security Agency.  http://a257.g.akamaitech.net/7/257/2422/14mar20010800/edocket.access.gpo.gov/2003/pdf/03-2117.pdf.  

II.
INTRODUCTION.  This outline covers:
A.
The conflict of interest prohibitions of 18 U.S.C. § 208 as they apply to Government personnel who are seeking outside employment.

B.
The coverage of the Procurement Integrity Act.

C.
The procurement-related restrictions on seeking and accepting employment when leaving Government service.

D.
The post-Government service employment restrictions of 18 U.S.C. § 207

III.
Financial Conflicts of Interest.  18 U.S.C. § 208; 5 C.F.R. 
§ 2635.402(a).  Prohibits an employee from participating personally and substantially in his or her official capacity in any particular matter in which he or she has a financial interest, if the particular matter will have a direct and predictable effect on that interest.

A.
Specifically, an employee may not work on an assignment that will affect the financial interest of someone with whom the employee either has an arrangement for employment or is negotiating for employment.

B.
Definition of key terms.

1.
Financial Interests.  Defined as stocks, bonds, leasehold interests, mineral and property rights, deeds of trust, liens, options, or commodity futures.  5 C.F.R. § 2635.403(c)(1).  The statute specifically defines negotiating for employment as a financial interest.  Thus, negotiating for employment is the same as owning stock in a company.

2.
Personally.  Defined as direct participation, or direct and active supervision of a subordinate.  5 C.F.R. § 2635.402(b)(4).

3.
Substantially.  Defined as an employee’s involvement that is significant to the matter.  5 C.F.R. § 2635.402(b)(4).

4.
Particular Matter.  Defined as a matter involving deliberation, decision, or action focused on the interests of specific persons, or an identifiable class of persons.  However, matters of broad agency policy are not particular matters.  5 C.F.R. § 2635.402(b)(3).

5.
Direct and Predictable Effect.  Defined as a close, causal link between the official decision or action and its effect on the financial interest.  
5 C.F.R. § 2635.402(b)(1).
C.
The financial interest of a person with whom the employee is negotiating for employment or has an arrangement concerning prospective employment (5 C.F.R. § 2635.402(b)(2)) is imputed to the employee:  the following persons are imputed to the employee.

D.
This statute does not apply to enlisted members, but the Joint Ethics Regulation (JER) subjects enlisted members to similar regulatory prohibitions.  See JER, para. 5-301.  Regulatory implementation of 18 U.S.C. § 208 is found in the JER, Chapter 2 and Chapter 5. 

E.
Options for employees with conflicting financial interests.

1.
Disqualification.  With the approval of his or her supervisor, the employee must change duties to eliminate any contact or actions affecting that company.  5 C.F.R. 2635.402(c); 5 C.F.R. 2640.103(d).

2.
Waiver.  An employee otherwise disqualified by 18 U.S.C. § 208(a) may be permitted to participate personally and substantially in a particular matter on a case-by-case basis after the employee fully discloses the financial interest to the agency.  The criterion is whether the employee’s conflicting financial interest is not so substantial as to affect the integrity of his or her service to the agency.  5 C.F.R. § 2635.402(d)(2)(ii); 5 C.F.R. § 2640.301(a).

(Practice Note: Since most employees derive a substantial portion of their income from their employment, it is rare that a 208(b)(1) waiver will apply under these circumstances.)

F.
Negotiating for employment.  The term “negotiating” is interpreted broadly.  United States v. Schaltenbrand, 930 F.2d 1554 (11th Cir. 1991).  

1.
Any discussion, however tentative, is negotiating for employment.  

2. The Office of Government Ethics (OGE) regulations contain additional requirements for disqualification of employees who are “seeking employment.”  5 C.F.R. §§ 2635.601 - 2635.606. “Seeking employment” is a term broader than “negotiating for employment” found in 18 U.S.C.    § 208.  

3. Negotiating for employment is the same as buying stock in a company.  Any discussion, however tentative, is negotiating for employment.  Something as simple as going to lunch to discuss future prospects could be the basis for a conflict of interest.  If an employee could own stock in a company without creating a conflict of interest with his official duties, then that person may negotiate for employment with that company.  No special action is required.

4. Conflicts of interest are always analyzed in the present tense.  If an employee interviews for a position and decides not to work for that company, then he or she is free to later work on matters affecting that company.  

5.
An employee begins “seeking employment” if he or she has directly or indirectly:

a.
Engaged in employment negotiations with any person.  “Negotiations” means discussing or communicating with another person, or that person’s agent, with the goal of reaching an agreement for employment.  This term is not limited to discussing specific terms and conditions of employment.  5 C.F.R. 
§ 2635.603(b)(1)(i).

b. Made an unsolicited communication to any person or that person’s agent, about possible employment.  5 C.F.R. § 2635.603(b)(1)(ii).

c. Made a response other than rejection to an unsolicited communication from any person or that person’s agent about possible employment.  5 C.F.R. § 2635.603(b)(1)(iii).

6.
An employee has not begun “seeking employment” if he or she makes an unsolicited communication for the following reasons:

a.
For the sole purpose of requesting a job application.  5 C.F.R. 
§ 2635.603(b)(1)(ii)(A).

b.
For the sole purpose of submitting a résumé or employment proposal only as part of an industry or other discrete class.  
5 C.F.R. § 2635.603(b)(1)(ii)(B).

7.
An employee is no longer “seeking employment” under the following circumstances:

a.
The employee rejects the possibility of employment and all discussions have terminated.  5 C.F.R. § 2635.603(b)(2)(i).  However, a statement by the employee that merely defers discussions until the foreseeable future does not reject or close employment discussions.  5 C.F.R. § 2635.603(b)(3).

b. Two months have lapsed after the employee has submitted an unsolicited résumé or employment proposal with no response from the prospective employer.  5 C.F.R. § 2635.603(b)(2)(ii).

8. Disqualification and Waiver.

a. With the approval of his or her supervisor, the employee must change duties to eliminate any contact or actions with the prospective employer.  5 C.F.R. § 604(a)-(b).  Written notice of the disqualification is required. JER  § 2-204(c).

b. An employee may participate personally and substantially in a particular matter having a direct and predictable impact on the financial interests of the prospective employer only after receiving a written waiver issued under the authority of 18 U.S.C.                 § 208(b)(1) or (b)(3).  The waivers are described in 5 C.F.R.          § 2635.402(d) and 5 C.F.R. Part 2640.

G.
Violating 18 U.S.C. § 208 may result in imprisonment up to one year, or, if willful, five years.  In addition, a fine of $50,000 to $250,000 is possible.  See 
18 U.S.C. § 3571.

IV.
THE PROCUREMENT INTEGRITY ACT (PIA) AS CHANGED BY THE CLINGER-COHEN ACT.  Pub. L. No. 104-106, §§ 4001-4402, 110 Stat. 186, 659-665 (1996).  Section 27, Office of Federal Procurement Policy Act (OFPPA) amendments of 1988, 41 U.S.C. § 423, has been completely rewritten by the Clinger-Cohen Act of 1996. Changes have been made to FAR, Part 3 (48 C.F.R. part 3), and to the DFARS (48 C.F.R. part 203).
A.
Background Information about the amended Procurement Integrity Act (PIA).

1.
Effective date:  January 1, 1997.  

2.
The basic provisions of the new statute are set forth in FAR 3.104-2.

a.
Prohibitions on disclosing and obtaining procurement information apply beginning January 1, 1997, to:

(1)
Every competitive Federal procurement for supplies or services,

(2)
From non-Federal sources,

(3)
Using appropriated funds.

b.
Requirement to report employment contacts applies beginning 
January 1, 1997, to competitive Federal procurements above the simplified acquisition threshold ($100,000).

c.
Post-employment restrictions apply to former officials for services provided or decisions made on or after January 1, 1997.

d.
Former officials who left Government service before January 1, 1997 are subject to restrictions of the Procurement Integrity Act as it existed prior to its amendment.  

3.
Interference with duties.  An official who refuses to cease employment discussions is subject to administrative actions in accordance with 
5 C.F.R. § 2635.604(d) (annual leave, leave without pay, or other appropriate administrative action), if the disqualification interferes substantially with the official’s ability to perform his or her assigned duties.  FAR 3.104-8.  See Smith v. Dep’t of Interior, 6 M.S.P.R. 84 (1981) (employee who violated conflict of interest regulations by acting in official capacity in matters affecting his financial interests is subject to removal).

4. Coverage.  Applies to “persons,” “agency officials,” and “former officials” as defined in the PIA.

5. Department of Defense Guidance from the Procurement Integrity Tiger Team.

a. Memorandum, Director, DoD Standards of Conduct Office, to Members of the DoD Ethics Community, subject:  Guidance on Application of the Procurement Integrity Law and Regulations (Aug. 28, 1998).

b. Memorandum, Director, DoD Standards of Conduct Office, to Members of the DoD Ethics Community, subject:  Guidance on Application of Procurement Integrity Compensation Ban to Program Managers (Aug. 10, 1999).

c. Both documents are available at http://www.defenselink.mil/dodgc/defense_ethics/.  (under “ethics resource library”, “DoD Guidance”).  

B.
Restrictions on Disclosing and Obtaining Contractor Bid or Proposal Information or Source Selection Information.

1.
Restrictions on Disclosure of Information.  41 U.S.C. § 423(a).  The following persons are forbidden from knowingly disclosing contractor bid or proposal information or source selection information before the award of a contract:

a.
Present or former Federal officials;

b.
Persons (such as contractor employees) who are currently advising the Federal Government with respect to a procurement;

c.
Persons (such as contractor employees) who have advised the Federal Government with respect to a procurement, but are no longer doing so; and

d.
Persons who have access to such information by virtue of their office, employment, or relationship.  

2.
Restrictions on Obtaining Information.  41 U.S.C. § 423(b).  Persons (other than as provided by law) are forbidden from obtaining contractor bid or proposal information or source selection information.

3.
Contractor Bid or Proposal Information.  41 U.S.C. § 423(f)(1).  Defined as any of the following: 

a.
Cost or pricing data;

b.
Indirect costs or labor rates;

c.
Proprietary information marked in accordance with applicable law or regulation; and

d.
Information marked by the contractor as such in accordance with applicable law or regulation.  If the contracting officer disagrees, he or she must give the contractor notice and an opportunity to respond prior to release of marked information.  FAR 3.104-5(d).  See Chrysler Corp. v. Brown, 441 U.S. 281 (1979); CNA Finance Corp. v. Donovan, 830 F.2d 1132 (D.C. Cir. 1987), cert. den. 485 U.S. 917 (1988).

4.
Source Selection Information.  41 U.S.C. § 423(f)(2).  Defined as any of the following:

a.
Bid prices before bid opening;

b.
Proposed costs or prices in negotiated procurement;

c.
Source selection plans;

d.
Technical evaluation plans;

e.
Technical evaluations of proposals;

f.
Cost or price evaluations of proposals;

g.
Competitive range determinations;

h.
Rankings of bids, proposals, or competitors;

i.
Reports and evaluations of source selection panels, boards, or advisory councils; and

j. Other information marked as source selection information if release would jeopardize the integrity of the competition.

C.
Reporting Non-Federal Employment Contacts.

1.
Mandatory Reporting Requirement.  41 U.S.C. § 423(c).  An agency official who is participating personally and substantially in an acquisition over the simplified acquisition threshold must report employment contacts with bidders or offerors.  Reporting may be required even if the contact is through an agent or intermediary.  FAR 3.104-5(a).

a.
Report must be in writing.

b.
Report must be made to supervisor and designated agency ethics official.  

(1)
Designated agency ethics official in accordance with 
5 C.F.R. § 2638.201.

(2)
Deputy agency ethics officials in accordance with 5 C.F.R. § 2638.204 if authorized to give ethics advisory opinions.

(3)
Alternate designated agency ethics officials in accordance with 5 C.F.R. § 2638.202(b).  See FAR 3.104-3.

c.
Additional Requirements.  The agency official must:

(1)
Promptly reject employment; or

(2)
Disqualify him/herself from the procurement until authorized to resume participation in accordance with 
18 U.S.C. § 208. 

(a)
Disqualification notice.  Employees who disqualify themselves must submit a disqualification notice to the Head of the Contracting Activity (HCA) or designee, with copies to the contracting officer, source selection authority, and immediate supervisor.  FAR 3.104-5(b).

(b)
Note:  18 U.S.C. § 208 requires employee disqualification from participation in a particular matter if the employee has certain financial interests in addition to those which arise from employment contacts.  

2.
Both officials and bidders who engage in prohibited employment contacts are subject to criminal penalties and administrative actions.

3.
Participating personally and substantially means active and significant involvement in:

a.
Drafting, reviewing, or approving a statement of work;

b.
Preparing or developing the solicitation;

c.
Evaluating bids or proposals, or selecting a source;

d.
Negotiating price or terms and conditions of the contract; or

e.
Reviewing and approving the award of the contract.  
FAR 3.104-3.  

4.
The following activities are generally considered not to constitute personal and substantial participation:

a.
Certain agency level boards, panels, or advisory committees;

b.
General, technical, engineering, or scientific effort of broad applicability and not directly associated with a particular procurement;

c.
Clerical functions in support of a particular procurement; and

d.
Below listed activities for OMB Circular A-76 cost comparisons:

(1)
Participating in management studies;

(2)
Preparing in-house cost estimates;

(3)
Preparing “most efficient organization” (MEO) analyses; and

(4)
Furnishing data or technical support to be used by others in the development of performance standards, statements of work, or specifications.  FAR 3.104-3.

(Note that 18 U.S.C. § 208 may preclude participation even if the FAR would appear to allow it.  Both have to be considered before making a determination.  See 48 C.F.R. 3.104-3(c)(4))(FAR 3.104-3(c)(4)).  

D.
Post-Government Employment Restrictions.

1.
A one-year ban prohibits certain persons from accepting compensation from the awardee.  “Compensation” means wages, salaries, honoraria, commissions, professional fees, and any other form of compensation, provided directly or indirectly for services rendered.  Indirect compensation is compensation paid to another entity specifically for services rendered by the individual.  FAR 3.104-1.  The ban applies to both competitively awarded and non-competitively awarded procurements. FAR 3.104-3.

2.
The one-year ban applies to persons who serve in any of the following seven positions on a contract in excess of $10 million:

a.
Procuring Contracting Officer (PCO);

b.
Source Selection Authority (SSA);

c.
Members of the Source Selection Evaluation Board (SSEB);

d.
Chief of a financial or technical evaluation team;

e.
Program Manager;

f.
Deputy Program Manager; and

g.
Administrative Contracting Officer (ACO).

3.
The one-year ban also applies to anyone who “personally makes” any of the following seven types of decisions:

a.
The decision to award a contract in excess of $10 million;

b.
The decision to award a subcontract in excess of $10 million;

c.
The decision to award a modification of a contract or subcontract in excess of $10 million;

d.
The decision to award a task order or delivery order in excess of $10 million;

e.
The decision to establish overhead or other rates valued in excess of $10 million;

f.
The decision to approve issuing a payment or payments in excess of $10 million; and

g.
The decision to pay or settle a claim in excess of $10 million.

4.
The Ban Period.

a.
If the former official was in a specified position (source selection type) on the date of contractor selection, but not on the date of award, the ban begins on the date of selection.

b.
If the former official was in a specified position (source selection type) on the date of award, the ban begins on the date of award.

c.
If the former official was in specified position (program manager, deputy program manager, administrative contracting officer), the ban begins on the last date of service in that position.

d.
If the former official personally made certain decisions (award,  establish overhead rates, approve payment, settle claim), the ban begins on date of decision.  FAR 3.104-4(d)(2).

5.
In “excess of $10 million” means:

a.
The value or estimated value of the contract including options;

b.
The total estimated value of all orders under an indefinite-delivery, indefinite-quantity contract, or a requirements contract;

c.
Any multiple award schedule contract, unless the contracting officer documents a lower estimate;

d.
The value of a delivery order, task order, or order under a Basic Ordering Agreement;

e.
The amount paid, or to be paid, in a settlement of a claim; or

f.
The estimated monetary value of negotiated overhead or other rates when applied to the Government portion of the applicable allocation base.  See FAR 3.104-3.

6.
The one-year ban does not prohibit an employee from working for any division or affiliate that does not produce the same or similar product or services.

7.
Ethics Advisory Opinion.  Agency officials and former agency officials may request an advisory opinion as to whether he or she would be precluded from accepting compensation from a particular contractor.  FAR 3.104-6(a).

E.
Penalties and Sanctions.

1.
Criminal Penalties.  Violating the prohibition on disclosing or obtaining procurement information may result in confinement for up to five years and a fine if done in exchange for something of value, or to obtain or give a competitive advantage.

2.
Civil Penalties.

a.
The Attorney General may take civil action for wrongfully disclosing or obtaining procurement information, failing to report employment contacts, or accepting prohibited employment.

b.
Civil penalty is up to $50,000 (individuals) and up to $500,000  (organizations) plus twice the amount of compensation received or offered.

3.
If violations occur, the agency shall consider cancellation of the procurement, rescission of the contract, suspension or debarment, adverse personnel action, and recovery of amounts expended by the agency under the contract.  A new contract clause advises contractors of the potential for cancellation or rescission of a contract, recovery of any penalty prescribed by law, and recovery of any amount expended under the contract.  48 C.F.R. 52.203-8.  Another clause advises the contractor that the Government may reduce contract payments by the amount of profit or fee for violations.  48 C.F.R. 52.203-10.

4.
A contracting officer may disqualify a bidder from competition whose actions fall short of a statutory violation, but call into question the integrity of the contracting process.  See Compliance Corp., B-239252, Aug. 15, 1990, 90-2 CPD ¶ 126, aff’d on recon., B-239252.3, Nov. 28, 1990, 90-2 CPD ¶ 435; Compliance Corp. v. United States, 22 Cl. Ct. 193 (1990), aff’d, 960 F.2d 157 (Fed. Cir. 1992) (contracting officer has discretion to disqualify from competition a bidder who obtained proprietary information through industrial espionage not amounting to a violation of the Procurement Integrity Act); see also NKF Eng'g, Inc. v. United States, 805 F.2d 372 (Fed.Cir. 1986) (contracting officer has authority to disqualify a bidder based solely on appearance of impropriety when done to protect the integrity of the contracting process).

5.
Limitation on Protests.  41 U.S.C. § 423(g).  No person may file a protest, and GAO may not consider a protest, alleging a PIA violation unless the protester first reported the alleged violation to the agency within 14 days of its discovery of the possible violation.  FAR 33.102(f).

6.
Contracting Officer’s Duty to Take Action on Possible Violations.  

a.
Determine impact of violation on award or source selection. 

b.
If no impact, forward information to individual designated by agency.  Proceed with procurement, subject to contrary instructions.

c.
If impact on procurement, forward information to the Head of the Contracting Activity (HCA) or designee.  Take further action in accordance with HCA’s instructions.  FAR 3.104-7.

V.
REPRESENTATIONAL PROHIBITIONS.  18 u.s.c. § 207.
A.
18 U.S.C. § 207 and its implementing regulations bar certain acts by former employees which may reasonably give the appearance of making unfair use of their prior employment and affiliations.

1.
A former employee involved in a particular matter while working for the Government must not “switch sides” after leaving Government service to represent another person on that matter.  5 C.F.R. § 2637.101.  

2.
18 U.S.C. § 207 does not bar a former employee from working for any public or private employer after Government service.  The regulations state that the statute is not designed to discourage Government employees from moving to and from private positions. Rather, such a “flow of skills” promotes efficiency and communication between the Government and the private sector, and is essential to the success of many Government programs.  The statute bars only certain acts “detrimental to public confidence.”  5 C.F.R. § 2637.101.

B.
18 U.S.C. § 207 applies to all former officers and civilian employees whether or not retired, but does not apply to enlisted personnel because they are not included in the definition of “officer or employee” in 18 U.S.C. § 202.  Note:  Employees on terminal leave must also heed the representation restrictions of 
18 U.S.C. § 205, which applies to current Government employees.

C.
18 U.S.C. § 207(a)(1) imposes a lifetime prohibition on the former employee against communicating or appearing before any agency of the Government, with the intent to influence, regarding a particular matter, on behalf of anyone other than the Government, when:

1.
The Government is a party, or has a direct and substantial interest in the matter;

2.
The former officer or employee participated personally and substantially in the matter while in his official capacity; and

3. At the time of the participation, specific parties other than the Government were involved.

4. Note that when the term “lifetime” is used, it refers to the lifetime of the particular matter.  To the extent the particular matter is of limited duration, so is the coverage of the statute.  Further, it is important to distinguish among particular matters.  The statute does not apply to a broad category of programs when the specific elements may be treated as severable.

D.
18 U.S.C. § 207(a)(ii) prohibits, for two years after leaving Federal service, a former employee from communicating or appearing before any agency of the Government, with the intent to influence, regarding a particular matter, on behalf of anyone other than the Government, when:

1.
The Government is a party, or has a direct and substantial interest in the matter;

2.
The former officer or employee knew or should have known that the matter was pending under his official responsibility during the one-year period prior to leaving Federal service; and

3.
At the time of the participation, specific parties other than the Government were involved.

E.
18 U.S.C. § 207(b) prohibits former officers and employees for one year from knowingly representing, aiding or advising an employer or any entity regarding ongoing trade or treaty negotiations based on information that they had access to and that is exempt from disclosure under the Freedom of Information Act.  This restriction begins upon separating or retiring from Government service and, unlike the restrictions of provisions of 18 U.S.C. § 207(a)(1) or (2) discussed above, prohibits former officials from providing “behind-the-scenes” assistance on the basis of the covered information to any person or entity.  This restriction applies only if the former official was personally and substantially involved in ongoing trade or treaty negotiations within the last year of his Government service.  It is not necessary that the former official have had contact with foreign parties in order to have participated personally and substantially in a trade or treaty negotiation.  The treaty negotiations covered by this section are those that result in international agreements that require the advice and consent of the Senate.  207(b)(2)(2)(B).  The trade negotiations covered are those that the President undertakes under 1102 of the Omnibus Trade and Competitiveness Act of 1988.  207(b)(2)(A).  A negotiation becomes “ongoing” at the point when both (1) the determination has been made by competent authority that the outcome of the negotiation will be a treaty or trade agreement, and (2) discussions with a foreign Government have begun on a test.  

F.
18 U.S.C. § 207(c) prohibits, for one year after leaving Federal service, “senior employees” (general or flag officers and SES Levels ES-5 and ES-6) from communicating or appearing before any agency of the Government, with the intent to influence, regarding a particular matter, on behalf of anyone other than the Government, when:

1.
The communication or appearance involves the department or agency the officer or employee served during his last year of Federal service as a senior employee; 

2.
The communication or appearance is on behalf of any other person (other than the Government); 

3.
18 U.S.C. § 207(h) permits DoD to be divided into components for purposes of restrictions imposed by 207(c).  DoD components are listed in Appendix B to 5 C.F.R. § 2641.  At present, the DoD components are: Air Force, Army, Navy, Defense Information Systems Agency, Defense Intelligence Agency, Defense Logistics Agency, National Imagery and Mapping Agency, Defense Threat reduction Agency, national Security Agency, and the National Reconnaissance Office.

4.
Retiring Generals and Admirals, who retire from agencies other than their respective military services, are considered to have been detailed to those agencies, and they are prohibited by  § 207(c) from communicating back to both their agency and military service.  (See 18 U.S.C. § 207(h)). 

5.
Thus, a Navy Admiral is prohibited from communicating, as an official action, with Navy officials.  However, the officer may communicate with representatives of other services and OSD.  

G.
18 U.S.C. § 207 does not prohibit an employee from working for any entity, but it does restrict how a former employee may work for the entity. 

1.
The statute does not bar behind the scenes involvement. But see January 19, 2001 opinion from the Department of Justice to the Office of Government Ethics suggesting that a former employee who is the sole proprietor of a business “working behind the scenes” may constitute “communication with the intent to influence” Government decisions. http://www.usoge.gov/pages/laws_regs_fedreg_stats/lrfs_files/othr_gdnc/olc_01_19_01.pdf
2. A former employee may ask questions about the status of a particular matter, request publicly available documents, or communicate factual information unrelated to an adversarial proceeding.

G. H.
18 U.S.C. § 207(f) prohibits former senior employees (Admirals, generals, SES 
level ES-5 and above), for a period of one year after leaving office from

1.
Representing foreign entities before any official of the Government with the intent to influence that official regarding his or her official duties, or

2.
Aiding or advising a foreign entity with the intent to influence a Government official regarding his or her official duties.  A “foreign entity” includes foreign Governments, foreign political parties, and groups exercising de facto political jurisdiction over a country.  Foreign commercial corporations are generally not considered “foreign entities” unless they exercise the functions of a sovereign.  

H. I.
State and Local Governments and Institutions, Hospitals and organizations.

1.
The restriction in 18 U.S.C. § 207(c) does not apply to appearances, communications, representation by a former senior employee who is an employee of a state or local Government, an employee of certain accredited degree-granting institutions of higher education, or an employee of a nonprofit, tax-exempt hospital or a medical research institution if the appearance, communication, or representation is on behalf of such Government, institution,not apply to a former senior employee who makes a statement, which is based on hospital, or organization.  18 U.S.C. § 207(j)(2). 

I.
J.
Special Knowledge.  This exception provides that the restriction in § 207(c) does his                  own special knowledge in the particular area that is the subject of the statement, if no                 compensation is thereby received.  18 U.S.C. § 207(j)(4).  

J.
K.
Scientific or Technological Information.  Section 207 provides an exception from 
its                             provisions for communications made solely for the purpose of furnishing scientific or                            technological information.  The exception does not apply to trade and treaty                                            negotiations, and on restrictions on former senior employees representing, aiding, and                            advising foreign entities.  18 U.S.C. § 207(j)(5).  Procedures for using this exception                              include obtaining a certificate of exception after consulting with the Office of                                         Government Ethics and publication in the Federal Register.  Id.  

K.
L.
Testimony.  A former employee may give testimony under oath or make a 
statement                              required to be made under penalty of perjury.  Former personnel may  give expert                                   opinion testimony, however, only if given pursuant to a court order or if not                                            otherwise subject to the lifetime bar (18 U.S.C. § 207(a)) as it relates to the                                  
subject matter of the testimony.  18 U.S.C. § 207(j)(6).  

L.
M.
Military officers on terminal leave are still on active duty.  While they may begin 
a job                         with another employer during this time, their exclusive loyalty must remain with the                               Government until their retirement date.  Two restrictions apply to non-
Government                         employment during terminal leave:

1. Section 205 of title 18, United States Code, is a criminal statute that prohibits a military officer (not enlisted personnel) or Federal civilian employee from representing any entity other than the United States before any Federal court or agency.  Similarly, 18 U.S.C. § 203 prohibits officer and civilian employees from “directly or indirectly” receiving compensation for representation services rendered “either personally or by another” before the U.S. Government.  These provisions apply while a military officer remains on terminal leave.  They no longer apply to a military officer after his retirement.  18 U.S.C. § 206.  

2. A military officer may not accept “civil office” with a state or local Government, nor may an officer perform the duties of such civil office while on terminal leave.  JER  § 9-901(b); 10 U.S.C. § 973(b).  A “civil office” is a position in which some portion of a state’s sovereign power is exercised.  For example, a county clerk position is considered a “civil office.”  In the Matter of Major Robert C. Crisp, USAF,  56 Comp. Gen. 855 (1977).  By regulation, DoD Directive 1344.10, this prohibition applies to enlisted personnel, but does not apply to civilian personnel.  

VI.
DEALING WITH CONTRACTORS.
A.
General Rule.  Government business shall be conducted in a manner that is above reproach, with complete impartiality, and with preferential treatment for none.  FAR 3.101-1.

B.
Some pre-contract contacts with industry are permissible, and in fact are encouraged where the information exchange is beneficial (e.g., necessary to learn of industry’s capabilities or to keep them informed of our future needs).  FAR  Part 5.  Some examples are:

1.
Research and development.  Agencies will inform industrial, educational, research, and non-profit organizations of current and future military RDT&E requirements.  However, a contracting officer will supervise the release of the information.  AR 70-35, para. 1-5.

2.
Unsolicited proposals.  Companies are encouraged to make contacts with agencies before submitting proprietary data or spending extensive effort or money on these efforts.  FAR 15.604.

VII.
RELEASE OF ACQUISITION INFORMATION.
A.
The integrity of the acquisition process requires a high level of business security.

B.
Contracting officers may make available the maximum amount of information to the public except information (FAR 5.401(b)):

1.
On plans that would provide undue discriminatory advantage to private or personal interests.

2.
Received in confidence from offerors.  18 U.S.C. § 1905; FAR 15.503(b)(v); FAR 15.506(e).

3.
Otherwise requiring protection under the Freedom of Information Act.

4.
Pertaining to internal agency communications (e.g., technical reviews).

C.
Information regarding unclassified long-range acquisition estimates is releasable as far in advance as practicable.  FAR 5.404.

D.
General limitations on release of acquisition information.  FAR 14.203-2; FAR 15.201.

1.
Agencies should furnish identical information to all prospective contractors.

2.
Agencies should release information as nearly simultaneously as possible, and only through designated officials (i.e., the contracting officer).

3. Agencies should not give out advance information concerning future solicitations to anyone.

VIII.  FOREIGN GOVERNMENT EMPLOYMENT (U.S. Constitution)

A.
Since retired military personnel are subject to recall, they are prohibited by the emoluments clause of the Constitution from being employed by Foreign Governments, without the consent of Congress.  Congress has given consent.

1.
37 U.S.C. § 908 allows foreign Government employment with approval of the Service Secretary.  Note that these waivers often take 3 or 4 months to be approved, so plan accordingly.

a.
For the Army, application is made to Commander, U.S. Army Reserve Personnel Center, ATTN: ARPC-SFR-SC, 9700 Page Boulevard, St. Louis, MO  63132-5200, Telephone (314) 538-5090, DSN 892-5090.  AR 600-291.

b.
Guidance for Air Force Personnel on this subject is found in Air Force Instruction 36-2913.  The office is: HQ AFPC/DPPTF, Randolph AFB, Texas.  Telephone DSN 665-2461.  

c.
For the Navy, submit written request to Navy Personnel Command, Office of Legal Counsel (Pers-06), 5720 Integrity Drive, Millington, TN 38055-0600.  Telephone 901-874-3166, DSN 882-3166.  A retired Marine Corps member should write the Commandant of the Marine Corps, Headquarters, U.S. Marine Corps (Code JAR), Washington, DC  20380-0001.  

2.
This Constitutional requirement applies to employment by corporations owned or controlled by foreign Governments, but does not apply to independent foreign companies.  It does not preclude retired officers from working as an independent consultant to a foreign Government, as long as they are careful to maintain their independence.

3.
When seeking employment outside of the DoD contractor community, a military retiree should always ask, "Is this company owned or controlled by a foreign Government?"

B.
Retired officers who represent a foreign Government or foreign entity may be required to register as a foreign agent.  22 U.S.C. § 611; 28 CFR § 5.2.  The Registration Unit, Criminal Division, Department of Justice, Washington, D.C.  20530, (202) 514-1219, can provide further information.

IX.  MISCELLANEOUS PROVISIONS.

A.
Use of Title.  Retirees may use military rank in private, commercial, or political activities as long as their retired status is clearly indicated, no appearance of DoD endorsement is created, and DoD is not otherwise discredited by the use.  JER, para. 2-304.
B.
Wearing the uniform.  Retirees may only wear their uniform for funerals, weddings, military events (such as parades or balls), and national or state holidays.  They may wear medals on civilian clothing on patriotic, social, or ceremonial occasions.  AR 670-1, para. 29-4.  Air Force Instruction 36-2903, Dress and Personal Appearance of Air Force Personnel, June 8, 1998, Chapter 6 and Table 6.1.  Navy Uniform Regulations, Chapter Six, Section 10: Reserve/Retired.
C.
SF 278s.  Termination Public Financial Disclosure Reports must be filed within 30 days of retirement.

D.
Inside Information.  All former officers and employees must protect "inside information," trade secrets, classified information, and procurement sensitive information after leaving Federal service.  18 U.S.C. §§ 794.
E.
Gifts from Foreign Governments.  Military retirees and their immediate families may not retain gifts of more than $285 in value from foreign Governments.           5 U.S.C. § 7342.

F.
Travel, Meals and Reimbursements for job interviews.  Government employees may accept travel expenses to attend job interviews if such expenses are customarily paid to all similarly situated job applicants.  5 C.F.R. § 2635.602(b) and 5 C.F.R. 2635.204(e)(3).  (Note the need for disqualification by the employee if the prospective employer has interests that could be affected by performance or nonperformance of the employee’s duties).  Personnel who file financial disclosure reports (SF 278 and OGE Form 450) must report such payments on their subsequent financial disclosure report.  

X.
CONCLUSION.

A.
The rules governing procurement officials are stricter than the general, commercial standards applicable to all Federal employees.
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RETIREMENT BRIEFINGPRIVATE 

POINT PAPER

I.
Pre‑Retirement matters:
A.
If negotiating with a company for, or have an understanding with respect to, future employment, you have a financial interest in that company that can result in a conflict of interest.  You may need to issue a written notice of this disqualification.


B.
Merely "seeking" employment (e.g., sending an unsolicited resume) creates a disqualifying relationship with the target company, i.e., you may not participate in any official matter that affects financial interests of the company.


C.
In some cases, you may need to:



1.  Issue a written notice of disqualification to superiors, subordinates and perhaps



     others;



2.  Issue a special notice to specified individuals if participating in a procurement;



3.  Change duties; and/or



4.  Forgo pre-retirement job hunting with one or more companies.


E.
Travel expenses paid for job interviews are gifts from an outside source, but may be accepted if the potential employer in such situations customarily pays such expenses.      


F.
Employment while on leave, including terminal leave:  remember, you are still on active duty, and officers and employees are prohibited by criminal law from representing any non-Federal entity before the Federal Government concerning any particular matter.  If you file a financial disclosure report, you must obtain prior written approval before being employed by a "prohibited source" (e.g., a contractor or someone seeking official action from your agency).

II.  Retired Military Members:

Retired military members may not accept employment from any foreign Government, including corporations owned or controlled by foreign Governments, without consent of Congress (Art I, sec 9, cl 8, US Constitution).  Consent obtained if the Secretary of the Army and the Secretary of State approve (37 USC 908).  Retired personnel seek approval from Commander, U.S. Army Reserve Personnel Center, ATTN:  ARPC-SFR-SC, 9700 Page Boulevard, St. Louis, MO  63132-5200, Telephone (314) 538-5090, DSN 892-5090.  (AR 600-291).  Guidance for Air Force Personnel on this subject is found in Air Force Instruction 36-2913.  The office is: HQ AFPC/DPPTF, Randolph AFB, Texas.  Telephone DSN 665-2461.  For the Navy, submit written request to Navy Personnel Command, Office of Legal Counsel (Pers-06), 5720 Integrity Drive, Millington, TN 38055-0600.  Telephone 901-874-3166, DSN 882-3166.  A retired Marine Corps member should write the Commandant of the Marine Corps, Headquarters, U.S. Marine Corps (Code JAR), Washington, DC  20380-0001.  

III.  Former "Senior Employees"  (General Officers and Level ES 5 & ES 6 SESs ):
                   Agency Cooling Off  Period: 1 Year Ban
A.
SIMPLIFIED RULE:  For 1 year after leaving a senior position, you may not represent someone else, with the intent to influence, before your former agency regarding any official action.

1. 
RULE:  For a period of  one year after leaving a senior position, former senior officials may not make any communication or appearance on behalf of any other person, with intent to influence, before any officer or employee of the agency or agencies in which the individual served within one year  prior to leaving the senior position, in connection with any matter on which official action is sought by such individual.  (18 U.S.C. 207(c))


a.
“Senior officials" - flag and general officers, and civilian personnel in a position for which the basic rate of pay is equal to ES-5 or above.


b.
"Agency" (for PAS officials) - For purposes of the above rule, your "agency" includes all of DoD, including the Military Departments and DoD Agencies.


c.
"Agency" (for civilian personnel paid at the rate of ES-5 and ES-6, and General and Flag Officers) - For purposes of the above rule, your "agency" includes all of DoD except the following components:   the Military Departments, DISA, DIA, DLA, NIMA, DTRA, and NSA.  However, for Flag and General Officers, Agency always includes the officer’s Military Department.  (For example, an Army general who retires after spending her last two-year tour of duty at DARPA, will have a one-year "cooling-off" period with regard to all of DoD and the Army, but not with regard to the Air Force, Navy, DISA, DIA, DLA, NIMA, DTRA, and NSA.)

2.
For Secretary of Defense Only:  The one-year ban also includes communications or 


appearances before all employees in positions on the Executive Schedule in all agencies of 


the executive branch.  (18 U.S.C. 207(d))

IV.  All Former Officers or Employees:

A.  May not, on behalf of someone else, try to influence any USG agency, officer or employee concerning the same particular matter involving a specific party in which  you participated personally and substantially for the Government at any time ... for ever (18 USC 207(a)(1)).


B.  May not, on behalf of someone else, try to influence any USG officer or employee  concerning a particular matter involving a specific party that was  pending under your official responsibility during the last year of service ...  for two years (18 USC 207(a)(2)).

V.  Procurement Integrity Laws:

A.
For one year, you may not accept compensation from a contractor if you:



1.
Served as procuring contracting officer, source selection authority, a member of the source selection evaluation board or council, or the chief of a financial or technical evaluation team, for a procurement of more than $10,000,000 won by that contractor.



2.
Served as program manager, deputy program manager, or administrative contracting officer for a contract in excess of $10,000,000 held by that contractor.



3. 
Personally made a decision to award a contract, subcontract, modification, task order or delivery order in excess of $10,000,000 to that contractor.



4.
Personally made a decision to establish overhead or other rates, approve a contract payment or payments, or to pay or settle a claim, for more than $10,000,000 for that contractor.  


B.
The restriction applies only to the prime contractor, but it does not apply to employment by a different division or affiliate of the contractor that does not produce the same or similar products or services.

VI.  Reporting Requirements:

If you file the Public Financial Disclosure Report (SF 278), you must file a termination report not later earlier than 15 days before, and not later than 30 days after retirement.   

VII.  Miscellaneous Military Provisions:

Retirees may use military rank in private commercial or political activities, but the retired status must be clearly indicated, there must be no appearance of DoD endorsement, and the use must not discredit DoD (JER 2-304).

OFFICE SYMBOL







(DATE)

     PRIVATE 
 

MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT:  Notice of Disqualification 

1.  This is to notify you that I have financial interests in the following [organizations because I intend to seek employment with them, and may end up negotiating employment and arriving at an understanding with respect to future employment] or [organization because I am currently employed by this organization]:



List the Organizations Here 

2.  Pursuant to law (18 U.S.C. Section 208) and the "Standards of Ethical Conduct" (5 C.F.R. Sections 2635.402(c), .502(a) and .604), I am disqualified from participating in any official matter that will have a direct and predictable effect on the financial interests of the above-listed organization(s), or to which the organization(s) is (are) or represents a party.  This means that I cannot act directly or through others in deciding, approving or disapproving such official matters; nor may I recommend, investigate, advise or otherwise contribute to or influence such official matters.

3.  Accordingly, any official matter that will conflict with the above-listed financial interest(s) must be handled without my knowledge or participation.  If such official matter would otherwise have required my personal decision, approval or disapproval, the matter should be referred to [identify another employee who will handle such matters; generally this employee should be superior or lateral to the employee who is disqualified].  

FIRST M. LAST NAME







Signature Block

DISTRIBUTION: 

   Supervisor

   Subordinates

   Others who should know

CF: Ethics Counselor

POST‑GOVERNMENT SERVICE ETHICS QUESTIONNAIREPRIVATE 
 


The purpose of this questionnaire is to give your ethics counselor information needed to write an ethics opinion on the applicability of the procurement integrity law, 41 U.S.C. § 423.  Your ethics counselor will also use this information to advise you on other post‑Government employment restrictions.  


 41 U.S.C. § 423 provides for written ethics advice concerning its post‑Government employment restrictions.  However, if the information provided is incomplete or false, or if you fail to follow your ethics counselor's advice, you cannot rely on this opinion as a defense to any civil or criminal action.


Ethics advice is based on the particular situation at a specific time.  As circumstances change, the advice originally provided may no longer be accurate.  In such a case, you may want to request a new ethics opinion.                       


Print legibly in ink.  Spell out acronyms or abbreviations the first time they are used.  Use continuation sheets as required.

SUBMIT REQUEST TO THE ETHICS COUNSELOR WHERE YOU WERE LAST ASSIGNED

BEFORE LEAVING GOVERNMENT SERVICE
‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑----------------------------------------------------------------------


P R I V A C Y   A C T   S T A T E M E N T
AUTHORITY: PRIVACY ACT OF 1974 (5 U.S.C. § 552(A)(7)), 41 U.S.C. § 423, 5 C.F.R. § 2635.602, AR 340‑21.

PRINCIPAL PURPOSE:  TO ENABLE ETHICS COUNSELORS TO RENDER ADVICE TO MILITARY AND CIVILIAN EMPLOYEES LEAVING GOVERNMENT SERVICE.

ROUTINE USE:  INFORMATION PROVIDED IS NOT CONFIDENTIAL.  THE ETHICS COUNSELOR IS THE GOVERNMENT'S REPRESENTATIVE.  THERE IS NO ATTORNEY- CLIENT RELATIONSHIP ESTABLISHED BETWEEN THE ETHICS  COUNSELOR AND THE INDIVIDUAL, AND THE ETHICS COUNSELOR MAY NOT ACT AS AN ATTORNEY ON BEHALF OF ANYONE SUBMITTING THIS INFORMATION.  THE INFORMATION WILL BE USED FOR PROVIDING WRITTEN ETHICS ADVICE.  IT WILL BE RETAINED FOR SIX YEARS AND WILL BE AVAILABLE TO ETHICS COUNSELORS, FINANCE PERSONNEL, AND OTHER APPROPRIATE PERSONNEL RESPONSIBLE FOR COMPLIANCE WITH POST‑GOVERNMENT EMPLOYMENT RESTRICTIONS.

DISCLOSURE:  VOLUNTARY.  NO CRIMINAL, CIVIL OR OTHER PENALTIES WILL FOLLOW FROM REFUSAL TO PROVIDE REQUESTED INFORMATION.  HOWEVER, FAILURE TO FULLY DISCLOSE INFORMATION REQUESTED COULD RESULT IN INCOMPLETE ADVICE OR THE INABILITY TO PROVIDE WRITTEN ETHICS ADVICE PURSUANT TO 41 U.S.C. § 423 or 5 C.F.R. § 2635.602.

NOTE:  THERE IS NO ATTORNEY‑CLIENT RELATIONSHIP OR ATTORNEY‑CLIENT PRIVILEGE CREATED BETWEEN YOU AND THE ETHICS COUNSELOR.  INFORMATION PROVIDED ON THIS FORM OR TO THE ETHICS COUNSELOR IS NOT CONFIDENTIAL OR PRIVILEGED.


Section I.

PRIOR ETHICS ADVICE
Have you received any oral ethics advice or other written ethics opinions from any Government Ethics Counselor, within or without DOD, concerning your job search or prospective employment?  

YES ______  NO ______

If "YES" Provide Details ______________________________________________________________________________________________________________________________________________________________________________________________________________________________


Section II.


BASIC INFORMATION
1.  Name (Last/First/MI): ______________________________________________________

2.  Office Phone:  (     )                            Address ____________________________________ ____________________________________________________________________________

Home Phone (      )                            Address ________________________________________

_____________________________________________________________________________

Address to which you want your written ethics opinion sent: 








Home _____      Office ______

3.  Grade or Rank:




SES ______      GS/GM _______  








MILITARY ______ OTHER _______

4.  Retirement/REFRAD/Resignation Date: ________________  



            Terminal Leave Date: ________________

5.  In The Last Two Years Have You Filed an OGE Form 450, "CONFIDENTIAL FINANCIAL DISCLOSURE REPORT"?

YES ______  NO ______

If "YES", for which job(s) did you file the OGE Form 450? ______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

6.  Are you required to file a SF 278, "EXECUTIVE BRANCH PERSONNEL PUBLIC FINANCIAL DISCLOSURE REPORT"?  

YES _____ NO _____  

If "YES", you must file a termination report not earlier than 15 days before, and not later than 30 days after your termination date.    

7.  In the last two years, have you issued a written notice of disqualification, changed jobs, had your duties changed, or taken any other action to resolve a potential conflict of interest?

YES _____ NO _____ 

If "YES", provide details __________________________________________________________________________________________________________________________________________________________________________________________________________________________________

8.  In what agencies or departments, down to branch level, have you served during the last two years of DOD service?  Provide dates (Months and Years).  Spell out acronyms.
_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

9.  Attach your support form or other job description and briefly describe your major duties during the last two years of DOD service, focusing on duties relating to defense contracts, any aspect of the acquisition process, such as requirements development, acting as program manager, deputy program manager or contracting officer, or otherwise involved in the contracting process. Identify names of projects, programs, contractors and subcontractors).  Use additional sheets if required. ________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

10.  With whom are you seeking employment?  ______________________________________________________________________________________________________________________________

11.  What actions have you taken concerning your future employment?  ___________________________________________________________________________________________________________

12.  What is your proposed job title/description/duties?  (You may attach a job description).

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

13.  Is This Company an USAMC Contractor?

YES ______ NO ________ 

14.  Expected Date Of Future Employment  ___________________________ 


Section III.


QUESTIONS RELATING TO PROCUREMENT INTEGRITY

1.  Within the last year, did you have any of the following responsibilities:


A.  PROGRAM MANAGER FOR A CONTRACT OVER  $10,000,000


YES ____  NO ____


B.  DEPUTY PROGRAM MANAGER FOR A CONTRACT OVER $10,000,000   


YES ____  NO ____

C.  ADMINISTRATIVE CONTRACTING OFFICER FOR A CONTRACT 

OVER  $10,000,000










YES ____  NO ____


D.  MEMBER OF A SOURCE SELECTION EVALUATION BOARD OR OTHER 

GROUP THAT EVALUATED BIDS OR PROPOSALS FOR A CONTRACT 

OVER $10,000,000

YES____  NO ____


E.  CHIEF OF A FINANCIAL OR TECHNICAL EVALUATION TEAM FOR 

A CONTRACT OVER $10,000,0000  







YES ____  NO ____


F.  PROCURING CONTRACTING OFFICER OR SOURCE SELECTION 

AUTHORITY FOR A CONTRACT OVER $10,000,000





YES ____  NO ____

2.  Within the last year, did you personally make one of the following decisions:


A.  TO AWARD A CONTRACT, SUBCONTRACT, MODIFICATION OF 

A CONTRACT OR SUBCONTRACT, TASK ORDER OR DELIVER ORDER 

OVER $10,000,000


YES ____  NO ____


B.  TO ESTABLISH OVERHEAD OR OTHER RATES APPLICABLE TO 

A CONTRACT OR CONTRACTS FOR A CONTRACTOR THAT ARE VALUED 

OVER $10,000,000


YES ____  NO ____

C.  TO APPROVE ISSUANCE OF A CONTRACT PAYMENT OR PAYMENTS OVER $10,000,000 TO A CONTRACTOR

YES ____  NO ____

D.  TO PAY OR SETTLE A CLAIM OVER $10,000,000 WITH A CONTRACTOR


YES ____  NO ____

3.  If you answered “yes” to any part of questions 1 or 2, above, identify the contract, subcontract, modification, delivery order, or task order, identify the contractor/subcontractor, and explain.

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

4.  For each “yes” that you answered for any part of 1 or 2, above, state the date when you last had the responsibility or when you made the last decision for each contract/contractor.

____________________________________________________________________________________________________________________________________________________________________

5.  Since 1 January 1997, have you or are you now participating in an ongoing competitive procurement that has not yet been awarded?







YES ____ NO ____

6.  If the answer to the above is “yes,” do you intend to seek employment with one of the bidders or offerors?











YES ____ NO ____


Section IV.  REQUEST
I request a written ethics opinion based on the information in this Questionnaire and any continuation sheets.  I certify the information to be true and correct to the best of my knowledge and belief.

Signed _______________________________________   Dated ____________ 

SUBMIT REQUEST TO THE ETHICS COUNSELOR WHERE YOU WERE LAST ASSIGNED

BEFORE LEAVING GOVERNMENT SERVICE

March 8, 2003

Office of Command Counsel

Colonel Almost Retired, Jr.

Deputy Director, Aviation Facilities Directorate

Office of the Assistant Chief of Staff for Facility Management

400 Army Pentagon

Washington, DC  20310-0400

Dear Colonel Almost Retired:


This responds to your request for advice regarding job-hunting and post‑Government employment restrictions, and is based on the following facts that you provided.


You plan to retire as a colonel by January 1, 2003, perhaps earlier.  It is likely that you will take terminal leave.  You have been assigned to the Aviation Facilities Directorate, Office of the Assistant Chief of Staff for Facility Management since July 19, 1994, most of the time as the Deputy Director.  As such, you have been responsible for the development, integration and promulgation of policies and doctrine pertaining to the planning, programming, budgeting and operation of all Army aviation facilities.  Your responsibilities have included aspects of the Aviation Facility Status Report (AFSR); in addition, you have been and are a user of the information generated by the AFSR.


You have been seeking employment with Archie Technical Integrators (ATI).  As we discussed, once you send a resume or otherwise make or receive some contact concerning future employment, you are seeking employment.  This means that, by law (18 U.S.C. § 208) and regulation (5 C.F.R. § 2635.604), you are disqualified from participating in any official matter that would have a direct and predictable effect on the financial interests of ATI.  In your case, you are also required by the Joint Ethics Regulation (JER), DOD 5500.7-R, paragraph 2-204c, to issue a written notice of your disqualification, which you did on November 1, 2002.


You should also be aware that you may begin your new employment while on terminal leave.  However, because you file a financial disclosure report, you are required by JER 2-206 to obtain the prior approval of your supervisor if this employment is with a prohibited source.  [Add for GOs and SESs:  Your employment agreement, position and income that occurred prior to your retirement date must be reported on your termination Public Financial Disclosure Report (SF 278).]  Finally, if you are employed during your terminal leave, you are prohibited by 18 U.S.C.  § 205 from representing your new employer, or anyone else for that matter, before any department, agency or employee of the Federal Government.


In my opinion, based on the information that you provided, the procurement integrity law, 41 U.S.C. § 423, does not require any additional notices with respect to your employment contacts with ATI.  In addition, the procurement integrity law does not restrict you from receiving compensation from ATI, or any other Department of Defense contractor for that matter.


However, the procurement integrity law does apply to you to the extent that you have had access to any source selection or contractor bid or proposal information, and it continues to protect that information.  In addition, 18 U.S.C. §§ 793, 794 and 1905 protect and prohibit the use or disclosure of trade secrets, confidential business information, and classified information.  Finally, you have a continuing obligation to the Government not to disclose or misuse any other information that you acquired as part of your official duties and which is not generally available to the public.


A criminal statute, 18 U.S.C. § 207, will restrict your representational activities.  It prevents an individual who participated in, or was responsible for, a particular matter while employed by the Government from later "switching sides" and representing someone else in the same matter.  [Add for GOs and SESs (levels ES-5, and above): It also provides additional restrictions for former general officers and senior employees.]


a.  Section 207(a)(1) imposes a lifetime bar that prohibits you from knowingly making, with the intent to influence, any communication to or even an appearance before an employee of the United States on behalf of someone else in connection with a particular matter involving a specific party in which you participated personally and substantially as a Government officer and in which the United States has a direct and substantial interest.  This does not prohibit "behind‑the‑scenes" assistance.



"Particular matter" includes any proceeding, application, contract, controversy, investigation, accusation, arrest, or other particular matter that involves a specific party.   



"Participate personally and substantially" means to participate directly and significantly by decision, approval,  disapproval, recommendation, advice, or investigation.  Personal participation includes the participation of a subordinate when actually directed by you.



b.  Section 207(a)(2) is nearly identical to the above lifetime restriction except that it (1) lasts for only two years after leaving Government service (rather than life) and (2) applies only to those matters in which you did not participate personally and substantially, but which were pending under your official responsibility during the one‑year period before terminating Government employment. "Official responsibility" is defined as direct administrative or operating authority to approve, disapprove, or otherwise direct Government action.

[Add for GOs and SESs (levels ES-5, and above):



[c.  Because you are a general officer, section 207(c)(1) prohibits you for one year after your retirement from contacting any officer or employee of the Department of the Army on behalf of someone else with the intent to influence any official matter.



[d.  Further, also because you are a general officer, section 207(f) prohibits you for one year after your retirement from representing or aiding or advising a foreign Government or political entity (but not a non-Government corporation) to influence a decision of any officer, employee or agency of the United States.]

Your prospective duties with ATI as a Senior Technician would include working on the contract if awarded to them that results from Request for Proposals (RFP) DATT-96-R-0193.  It will be an umbrella contract to provide technical support to all parts of the AFSR, including the integration of its parts.  The expectation is that you would interact and deal with Army officials on behalf of AFSR concerning contract performance.  



a.  You advised me that you did not participate at all in the procurement process for any portion of this umbrella technical support requirement, to include the statement of work, specifications, purchase request documents, acquisition strategy discussions, or solicitation preparation and issuance.  In that case, in my opinion, you have not participated personally and substantially in the particular matter involving specific parties, i.e., the RFP and the resulting contract.



b. You also advised me that your Directorate had functional responsibility for the fielding of Part I of the AFSR (until May 20, 1996) and for the integration of the various parts of the AFSR (until June 20, 1996).  However, this functional responsibility did not include participation in any way in the procurement process for the RFP requirement by those working for you.  Those working for you did not help put together the RFP.  Accordingly, in my opinion, the particular matter involving specific parties (i.e. the RFP and the resulting contract) was not under your official responsibility during your last year of Federal service.


Accordingly, in my opinion, neither 18 U.S.C. § 207(a)(1) nor 18 U.S.C. § 207(a)(2) prevents you from representing ATI before the Army and attempting to influence official action with respect to the contract resulting from the RFP.  However, you must wait until you are actually retired.  If you are on terminal leave, 18 U.S.C. § 205 prohibits any officer or employee from representing ATI or any other non-Federal entity back to any part of the Federal Government with the intent to influence official actions.


As a final point, my opinion as an agency ethics official concerning 18 U.S.C. § 207 does not have the same weight as an opinion authorized by statute, such as the procurement integrity law (41 U.S.C. § 423).  The Standards of Ethical Conduct for Employees of the Executive Branch makes it clear that, although my opinion should be persuasive concerning statutes like 18 U.S.C. § 207, my opinion on this statute does not bind the Department of Justice.


I hope that this information is helpful to you.  This letter, issued under the authority of 41 U.S.C. § 423(d)(5) and 5 C.F.R. §§ 2635.107 and 602(a)(2), is an advisory opinion of an agency ethics official based on the information that you provided.








Sincerely,





          








Ethics Attorney

September 14, 2000

MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT:   Delegation of Authority to Approve Appointments of Retired 

                    Members of the Armed Forces Within 180 Days After Retirement 

On August 31, 2000, the Deputy Assistant Secretary of Defense (Civilian Personnel Policy) approved an Interim Change to the DoD 180-day waiver policy found in Department of Defense Directive (DODD) 1402.1, Employment of Retired Members of the Armed Forces.  The change allows Component Secretaries to delegate the authority to waive the 180-day waiting period to appoint retired military members to certain GS positions at grades GS-8 and above.

I hereby delegate authority to approve appointments of retired members of the armed forces within 180 days after retirement as follows:

a.  To the level above the appointing authority for all Category A positions 

(as defined in DODD 1402.1).  This includes wage system positions, GS positions at grades GS-7 and below, and GS positions at grades GS-8 to GS-15 for which payment of travel expenses to first duty station has been authorized.



b.  To major Army command (MACOM) commanders for all Category B positions (as defined in DODD 1402.1) within their purview.  This includes GS positions at grades GS-8 to GS-15 not covered by paragraph 1.


c.  To the Administrative Assistant to the Secretary of the Army for all

other Category B positions (GS positions at grades GS-8 to GS-15 not covered 

by paragraph 1 and not within the purview of a MACOM commander).

Approval authority may not be redelegated.

This delegation does not apply to positions in the Defense Civilian Intelligence Personnel System (DCIPS), formerly the Civilian Intelligence Personnel Management System.  The authority to approve requests for waiver of the 180-day waiting period for Category A DCIPS positions is the level above the appointing authority.  The authority to approve requests for waiver of the 180-day waiting period for Category B DCIPS positions is set forth in AR 690-13.

-2-


The Office of the Assistant Secretary of the Army (Manpower and Reserve Affairs) retains authority to waive the waiting period for Senior Executive Service (SES) and SES equivalent positions.  Send requests through command channels to the Senior Executive Service Office, ATTN: SAMR-SES, Room 2C670, 111 Army Pentagon, Washington, DC  20310-0111. 


I hereby rescind paragraph 12-4 of AR 690-300, chapter 300.  Requests for waivers must be considered under the standards of DODD 1402.1 and Title 5 United States Code, section 3326.  

I hereby rescind all prior delegations of authority to approve requests for waivers of the 180-day waiting period.  Prior delegations include paragraph 12-3 of AR 690-300, chapter 300, and the recent delegation of certification authority of Logistics Assistance Representatives in the U.S. Army Materiel Command.  
My point of contact for this issue is Ms. Peggy Smith, who may be reached at (703) 325-5011, or by email at Peggy.Smith@asamra.hoffman.army.mil.

/s/






         David L. Snyder






Deputy Assistant Secretary
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